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Assi Fis es sis 


That constitutes 
doing business 


State Taxation of Income Exclusively 
Interstate in Character 


Tue IMMUNITY of a foreign cor- 
poration, engaged within a state strictly 
in furthering interstate commerce, from 
a state franchise tax based upon appor- 
tioned net income, was recently reiter- 
ated by the Supreme Court of the 
United States in its opinion rendered in 
the Spector Motor Service case, (71 S. 
Ct. 508), involving the Connecticut fran- 
chise tax, and, inferentially, by its denial 
of certiorari in the Dan River Mills case, 
involving the Georgia net income tax. 
(Docket Nos. 132 and 582, respectively ; 
see pages 333 and 334 of this issue.) 


The court adhered to what it referred 
to as “long-established precedent for 
keeping the federal privilege of carry- 
ing on exclusively interstate commerce 
free from state taxation.” 


The efforts of Connecticut and Georgia 
to reach the income of corporations en- 
gaged exclusively in interstate com- 
merce were made under statutes which 
did not contain language specifically 
mentioning the taxability of interstate 
income. The Georgia law was, how- 
ever, amended subsequently to the trial 
court’s decision to include such income, 
although the law in its amended form 
was not before the highest court. 


It may be noted that Minnesota, in 
1933, when it imposed its present in- 
come tax, provided that domestic and 
foreign corporations “whose business 
within this state during any taxable 
year consists exc!usively of interstate 
commerce,” should be taxed. California, 


likewise, reached out to tax the income 
of unlicensed foreign corporations en- 
gaged in interstate commerce, through 
the enactment of its “Income Tax Act 
of 1937.” A judgment of the California 
Supreme Court upholding this tax, as 
applied to a corporation engaged in in- 
terstate commerce was, however, af- 
firmed by the Supreme Court of the 
United States in a per curiam opinion 
in 1946 in West Publishing Company v. 
McColgan, 328 U. S. 823, 329 U. S. 822. 
\rkansas and Colorado in 1947 ex- 
panded their income tax laws in the 
same general way. 

These Supreme Court Spector Motor 
Service and Dan River Mills rulings, of 
course, have no direct or immediate ef- 
fect upon the laws of Arkansas, Cali- 
fornia, Colorado, Minnesota, and the 
amended law of Georgia mentioned 
above, which impose taxes upon the 
income of foreign corporations engaged 
exclusively within these states in inter- 
state commerce, since these statutes 
were not before the Supreme Court. 
However, these rulings will doubtless 
receive study by the Legislatures of 
these states, as well as of states other 
than Connecticut imposing franchise 
taxes measured by net income and 
states other than those mentioned 
above imposing net income taxes on 
foreign corporations not in the nature 
of franchise taxes, and those charged 
with the administration of the state 
income tax laws, when giving consid- 
eration to future income tax legislation. 


323 





DELAWARE 


Chancery Court refuses to issue injunction seeking 
to prevent issuance of treasury stock under agree- 
ment with former employee rejoining company. 


The Chancellor denied a motion for a 
preliminary injunction recently under 
circumstances where a_ stockholder 
sought to enjoin a corporation from 
carrying out the provisions of a con- 
tract to sell 20,000 shares of its treas- 
ury stock to a former employee, who 
had engaged in business in competition 
with it, in order to regain his services 
and induce him to divest himself of his 
interest in his own business. The em- 
ployee had returned to employment 
with the corporation, pending the trans- 
fer of the shares and his relinquishment 
of his interest in his business. 


The court found the agreement to be 
supported by consideration, and re- 
ferred to the rule that, in the absence 


of fraud, the courts will not undertake 
to review the exercise by a corpora- 
tion’s directors of their business judg- 
ment as to what is required for the best 
interests of the corporation. 


Sandler v. Schenley Industries, Inc. et 
al., Court of Chancery, New Castle 
County, March 13, 1951. William Marvel 
of Morford, Bennethum, Marvel & Cooch 
of Wilmington, for plaintiff. Aaron 
Finger of Richards, Layton & Finger 
of Wilmington, and George W. White- 
side, Charles Pickett and Alan S. 
Kuller of New York, for defendant 
Schenley Industries, Inc. Commerce 
Clearing House Court Decisions Re- 
quisition No. 449753. 


Stockholders’ suit, seeking an accounting from offi- 

cers alleged to have profited from violation of their 

fiduciary position, ruled to be a derivative suit which 
could be maintained. 


The individual defendants were the 
officers and directors of defendant 
corporation and were also a!l the stock- 
holders except the plaintiffs. It was 
alleged that the individual defendants 
used their fiduciary position in order 
to employ the corporate assets for 
their personal gain, in a conspiracy in 
which they unjustly profited at the 
expense of the corporation. An ac- 
counting to the company was sought. 


The Court of Chancery, New Castle 
County, concluded that the suit was 


a derivative action to enforce a cause 
of action owned by the corporation 
and that plaintiffs could maintain it 
for the benefit of the company. 


Taormina et al. v. Taormina Corpora- 
tion et al., 78 A. 2d 473. William S. 
Potter and James L. Latchum of 
Southerland, Berl & Potter of Wil- 
mington, for plaintiffs. Josiah Marvel, 
Jr., of Logan, Marvel & Boggs of 
Wilmington, for defendants. 
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NEW YORK 


Posting of security for expenses under Sec. 61-b, 

G.C.L., ruled not applicable to suit by stockholders 

to compel declaration of dividends; action continued 

without necessity of joining nonresident directors as 
parties defendant. 


Stockholders of defendant New York 
corporation sought to compel it to pay 
out and distribute approximately $500,- 
000 as a dividend upon its common 
stock. Defendant moved for an order 
requiring plaintiffs to give security for 
its expenses and to bring in a majority 
of defendant’s directors as parties de- 
fendant. 


The New York Supreme Court, New 
York County, Special Term, Part III, 
denied that branch of the motion which 
sought the posting of security under 
Section 6l-b of the General Corpora- 
tion Law, remarking that the action 
was not one of the kind to which: this 
section applies, the section having 
been made applicable only to actions 
instituted or maintained in the right of 
the corporation. This action, being 
one to compel the payment of divi- 
dends, it was one maintained in the 
right of the stockholders and not in 
the right of the corporation. 


The court also denied that portion 
of the motion seeking to bring in a 


majority of defendant’s directors as 
parties defendant, upon a showing that 
these directors were nonresidents. The 
court observed that, logically, “the 
direc:ors should be made parties so 
that the court can make its decree 
against the individuals whose conduct 
it is controlling and whom it is direct- 
ing-to do something; and they doubt- 
less usually are and will be made 
parties.” However, the court indicated 
it would follow certain Court of Appeals 
decisions in which it was found possible 
to proceed without the presence of 
those over whom jurisdiction could 
not be obtained. 


Swinton v. W. J. Bush & Co., Ine.,* 
102 N. Y. S. 2d 994. Von Vorst, 
Siegel & Smith, Edgar E. Harrison, of 
counsel, of New York City, for plain- 
tiffs. Loeb, Churchill & Lawther of 
New York City, for defendant. 


*The full text of this opinion is 
printed in the CCH New York Cor: 
poration Law Reporter, page 9560. 


Where no corporate stock book was kept, and agree- 

ments and dealings between parties contending to be 

stockholders resulted in their conceding the number 

of shares owned by each, court determines result of 
contested election accordingly. 


“We are asked to determine,” said the 
Court of Appeals of New York, “in 
this summary proceeding under section 
25 of the General Corporation Law, 
which, if any, of two opposing slates 


of directors was validly elected at a 


meeting of the stockholders of A. 
Bruder & Son, Inc., held on January 
3, 1950.” . 


The corporation was a close corpora- 
tion, organized in 1930, with an auth- 
orized capital stock of 100 shares. It 
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had no stock book as required by 
Section 10 of the Stock Corporation 
Law. It did have a stock certificate 
book which, at the time of the meeting 
in controversy, held in December, 1948, 
disclosed that forty-five shares stood in 
the name of Juliet Bruder and fifty- 
five in the name of her deceased hus- 
band, Milton Bruder. The controversy 
concerned the validity of the election 
of either of two slates of directors 
voted upon. 


The court referred to an agreement 
between the parties as to the owner- 
ship of the shares, the data revealed 
by the corporate records as to the 
payment of dividends to the parties 
during the two years preceding the 
meeting date, statements in the minutes 
and admissions in miscellaneous actions 
between the parties, in order to come 


to the conclusion that it appeared, in 
the absence of a stock book listing the 
stockholders, that Juliet Bruder owned 
forty-five shares, Bessie Bruder, fifty 
shares and Marjorie Bruder, five shares, 
Taking this ownership as conceded, 
the Court of Appeals of New York, 
finding that the owners of the forty- 
five and of the five shares had voted 
for one slate and that the owner of 
the fifty shares had voted for the other 
slate, concluded that a tie resulted and 
that no directors had been elected. 


In re A. Bruder & Son, Inc. et al., 
302 N. Y. 52, 96 N. E. 2d 84. George 
Trosk of New. York City, for appel- 
lants. Abraham Burnstein and Her- 
bert Bernstein of New York City, for 
respondents. Commerce Clearing House 
Court Decisions Requisition No. 444137. 


Corporation, purchasing stock and assets of another 
corporation, held to have authority to indorse note of 
its own incorporators which replaced one they had 


given originally to acquire such stock and assets. 


“One Baselice, the owner and holder 
of all the shares of stock of the Pough- 
keepsie Area Baseball Club, Inc., sold 
the said stock to the individual de- 
fendants, who in turn executed promis- 
sory notes totalling the sum of $5,500. 
Approximately two weeks thereafter 
the individual defendants organized the 
defendant corporation to carry on the 
baseball franchise represented by the 
shares of stock and assigned their title 
and interest in the stock and agreement 
between them and Baselice, together 
with all the obligations and liabilities 
outstanding, particularly the $5,500 in 
notes, which obligations the defendant 
corporation assumed. Upon failure of 
the individual defendants to meet the 
notes on the maturity dates and after 
action was instituted, the defendants 
and Baselice renegotiated the outstand- 
ing notes and in their place the in- 


dividual defendants executed the note 
in question, indorsed by the defendant 
corporation. Subsequently and before 
maturity the note was assigned to 
the plaintiff, an apparent holder in due 
course.” Plaintiff brought this action 
on the note and moved for summary 
judgment. The New York Supreme 
Court, Special Term, Kings County, 
Part I, ruled that plaintiff was entitled 
to the relief prayed for. 


A defense raised by the defendant 
corporation was that the indorsement 
of the note by it was ultra vires in 
that the purported endorsement ex- 
ceeded the scope and limitation of the 
defendant corporation’s authority. The 
court regarded the facts presented as 
not substantiating this claim. It indi- 
cated that the general rule that a busi- 
ness corporation has no power to make 
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or indorse notes for the accommodation 
of others had no application to this 
case, observing that the defendant did 
not act in the capacity of an accom- 
modation indorser when it indorsed the 
note, as it received value for such in- 
dorsement, having indorsed it in the 
ordinary course of its business and 
under authority in its charter permit- 
ting it to acquire by purchase, sub- 
scription or in exchange similar stock 
of other corporations and similar good 


will of other businesses for the pur- 
pose of controlling the management 
and affairs of such corporation or 
business. 


Gluckson v. Charter et al., 99 N. Y. S. 
2d 678. Halperin, Natanson & Scholer 
of New York City, for plaintiff. Kier- 
nan & Mulcahy of New York City, for 
defendant, Poughkeepsie Chiefs, Inc. 
Wm. J. Ciolko of Poughkeepsie, for in- 
dividual defendants. 


Voting trust ruled inoperative until filing of agree- 
ment and other compliance with Sec. 50 of Stock 
Corporation Law. 


Plaintiff sought a judgment declaring 
yoid a voting trust agreement executed 
by and between the twenty-one in- 
dividual defendants, as_ stockholders 
and as voting trustees. The validity of 
the voting trust was attacked on the 
ground that a copy was not filed in 
the office of the corporate defendant 
and that the contents were kept secret, 
so that plaintiff, an owner of 220 
shares of the common stock, the only 
class of stock permitted to vote, was 
not afforded an opportunity to partici- 
pate in it, and that the voting trust 
was, therefore, in contravention of Sec- 
tion 50 of the Stock Corporation Law. 


The New York Supreme Court, 
Kings County, Special Term, Part 
III, which, after examining the voting 
trust and weighing plaintiff’s conten- 
tions regarding its validity, ruled it 
was “not violative of any policy es- 
tablished by legislative or judicial 
fiat,” and directed the dismissal of 
the complaint, remarked: “The non- 
filing does not render the agreement 
void ab initio. To hold otherwise would 
mean that in the interval between the 
execution by stockholders owning some 
of the shares pending solicitation of 


and participation by additional stock- 
holders an agreement would be ren- 
dered void and could not become vali- 
dated and free from future attack, even 
though ultimately joined in by the 
majority or even all of the stockholders. 
Such a result would be incongruous 
and absurd.” Also: “A _ reasonable 
construction of section 50 requires a 
finding that it was the intention of the 
Legislature that a voting trust will 
merely be inoperative until such time 
as the statute has been complied with 
by the filing of the agreement so that 
all stockholders are afforded an oppor- 
tunity to transfer their stock to the 
same trustees. Nor does the statute 
require that all stockholders be afford- 
ed like opportunity to participate there- 
in prior to its filing or that the contents 
of the agreement be made known prior 
to that time.” 


De Marco v. Paramount Ice Corpora- 
tion et al., * 102 N. Y.-S. 2d 692. 
Commerce Clearing House Court De- 
cisions Requisition No. 445013. 


*The full text of this opinion is 
printed in the CCH New York Cor- 
poration Law Reporter, page 9546. 
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NEW YORK 


Unlicensed foreign corporation engaged in interstate 
commerce held not “doing business” so as to be re- 
quired to be qualified in order to sue in state court. 


The plaintiff, a Connecticut corpora- 
tion, not licensed in New York, sued 
upon a contract with defendant for the 
purchase of goods which was consum- 
mated through its acceptance by the 
plaintiff at its home office in New 
Haven, Connecticut. The goods pur- 
chased were shipped from Connecticut 
in interstate commerce. The bills of 
lading showed that the acceptance of 
the offer as evidenced by the purchase 
order was made by the plaintiff’s act in 
shipping the goods to the defendant. 
Plaintiff's invoices covering the goods 
were sent to the defendant and in part, 
paid. “Under these circumstances,” 
said the New York Supreme Court, 


Queens County, Special Term, Part I, 
“the conclusion follows that the plain- 
tiff has capacity to sue in this action 
and the court has jurisdiction of the 
subject matter of such suit.” A motion 
to dismiss the complaint was, therefore, 
denied. 


National Folding Box Co. v. Bisceglia 
Bros. Wine Corp..* New York Supreme 
Court, Queens County, Special Term, 
Part I, December 21, 1950; 124 N. Y. 
L. J. 1675. Commerce Clearing House 
Court Decisions Requisition No. 444763. 


*The full text of this opinion is 
printed in the CCH New York Cor- 
poration Law Reporter, page 9552. 


Federal court refuses to take jurisdiction over suit 
seeking winding up of affairs of Delaware company. 


Plaintiff stockholder, a New Jersey citi- 
zen, instituted suit against defendant 
Delaware company, which was doing 
business in New York, in the United 
States District Court, Southern District 
of New York, seeking to obtain a de- 
cree ordering defendant to distribute 
its assets to its stockho'ders in accord- 
ance with their respective rights, or to 
sell such assets and distribute the pro- 
ceeds to them, and to have a receiver 
appointed to make such sale or distri- 
bution and to wind up the affairs and 
business of the defendant company. 
Mismanagement, waste and abuse of 
trust on the part of defendant’s direc- 


tors and officers were alleged, in addi- 
tion to the existence of a conspiracy on 
their part to cause defendant to retain 
its assets and to abstain from distribut- 
ing or otherwise disposing of them to 
plaintiff and other stockholders, as well 
as a refusal to wind up the corporate 
affairs, in order to maintain control 
over defendant’s subsidiaries and de- 
pressing the value of the Class “A” 
stock of the company. 


The court granted a motion to dis- 
miss the complaint, observing: “Clearly 
this is not an action over which this 
court should assume jurisdiction, as- 
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suming that jurisdiction over the per- 
son of defendant has been properly ac- 
quired. It is obvious that the primary 
purpose of the action is to compel de- 
fendant to wind up its affairs, which 
can only be done in accordance with 
the laws of the State under which it 
was organized. For this court to com- 
pel such winding up would amount to 
an interference with the management of 
the internal affairs of a foreign corpora- 
tion, which this court should not under- 


PENNSYLVANIA 


take but should leave to the Delaware 
courts.” “Furthermore, this court has 
no power to appoint a receiver of a 
foreign corporation and distribute its 
assets, even though all its assets are 
within this jurisdiction.” 


Marion v. British Type Investors, Inc., 
94 F. Supp. 755. Samuel Marion of 
New York City, pro se. Spence, Hotch- 
kiss, Parker & Duryee (Cameron I. 
Kay and John J. Sullivan, of counsel), 
of New York City, for defendant. 


Service of process against foreign parent upheld 


where it dominated local subsidiary. 


A New York corporation entered into 
negotiations for the leasing of certain 
premises in Philadelphia and subse- 
quently organized a Pennsylvania com- 
pany to become the lessee. Plaintiffs 
were injured while performing their 
duties as firemen on the premises. The 
New York corporation challenged juris- 
diction over it as a defendant. Its other 
revealed relations with the subsidiary 
indicated it guaranteed the terms of the 
lease and advanced money for altera- 
tions in the property leased, no notes 
being given for such advances. The 
main office of the Pennsylvania com- 
pany was in the office of the New York 
parent in New York. It sold at prices 
fixed by the parent, from whom it ob- 
tained its merchandise, and it was al- 
lowed to retain only sufficient funds to 
cover expenses and provide for profits. 


The Pennsylvania Supreme Court af- 
firmed a judgment sustaining jurisdic- 
tion over the New York defendant, un- 
der which it was he!d that the Penn- 


sylvania company was controlled by 
the New York corporation through its 
stockholders and officers, and that it 
was a mere sales agent acting wholly 
under the authority and for the benefit 
of the New York company. Service 
upon the Secretary of State as the proc- 
ess agent of the latter under a 1937 Act 
permitting such service against a non- 
resident owner, tenant or user of Penn- 
sylvania real estate in civil actions for 
injuries related to such real estate, was 
upheld. 


Rumig et al. v. Ripley Manufacturing 
Corp. ct al.* Pennsylvania Supreme 
Court, January 2, 1951. Henry S. Am- 
bler and Frank R. Ambler of Philadel- 
phia, for appe!lant. Harry O. Weinberg 
of Philadelphia, for appellant. Com- 
merce Clearing House Court Decisions 
Requisition No. 445338. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Pennysvlania, page 10,736. 
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Like patchwork, those state requirements 
on the qualification of a foreign corpora- 
tion. Some states require publication. 
Others require recording. Some have 
more than one department with which 
papers must be filed. Initial taxes, annual 
taxes, entrance fees, penalties for failure 
to qualify vary widely. 

But when you are about to qualify a 
client in some state there’s no need for 
fretting or wondering if you have all the 
information about that state’s require- 
ments. Just ask the nearest C T territorial 
office for the latest edition of our Require- 
ments Leaflet* covering that state. ‘There’s 
no charge or obligation of any kind. 


*For lawyers only. 





' taxation 


Franchise tax allocation formula ruled invalid by the 
Alabama Supreme Court as applied to a foreign 
insurance company. 


Appellee, a foreign insurance company, 
engaged in an interstate business in 
Alabama through independent contrac- 
tors called agents, challenged an assess- 
ment of its annual franchise tax, based 
according to statute, on “the actual 
amount of capital emp!oyed in this 
state.” Appellee contended that the 
only capital it had which was actually 
employed in Alabama amounted to 
$1,050.68, consisting of office furniture 
and fixtures, typewriters, stationery, 
and other office equipment used in the 
office of its claim adjuster in Birming- 
ham. In assessing the tax, however, 
the Department of Revenue had em- 
ployed a somewhat involved “allocation 
formula” applicable to foreign corpora- 
tions generally, with variations in its 
application to insurance companies. 


In applying the formula, the total 
assets of the company were ascertained 
and this was reduced by the deduction 
of the total amount of all liabilities ex- 
cept capital. The resulting figure was 
divided into two parts, the physical 
property used in the business and 
“other capital.” .The physical property 
used in the business was allocated to 
Alabama upon a so-called situs basis, 
producing for the state the $1,050.68 
mentioned above. Alabama’s part of 
the “other capital” was apportioned to 
the state by means of an allocation 
fraction and the result added to the 
$1,050.68 to produce the total capital 
employed in Alabama of $478,662.68. 
“The assessment seems to show,” ob- 


served the Supreme Court of Alabama, 
“that the allocation fraction was devel- 
oped by the use of two criteria of Ala- 
bama business activity, premiums re- 
ceived by the company from Alabama 
and commissions alleged'y paid by the 
company to its Alabama agents. The 
Alabama premium income of the com- 
pany was divided by the total pre- 
mium income of the company to get 
the Alabama percentage of premium 
income, and the figure representing 
the Alabama commissions was divided 
by the figure representing the total 
commissions of the company to get 
the Alabama payroll percentage. The 
Alabama premium percentage was 
averaged with the Alabama payroll per- 
centage to get the allocation fraction.” 


The Alabama Supreme Court con- 
cluded that, in the use of the formula, 
the Department had not acted “within 
the confines of the constitutional and 
statutory mandates,” the court failing 
to find “any reasonable or just rela- 
tionship between these percentages and 
the amount of capital employed in Ala- 
bama when considered from the stand- 
point of the precise definitions given to 
it by our decisions.” 


State of Alabama v. The Travelers In- 
surance Company,* Supreme Court of 
Alabama, March 8, 1951. Commerce 
Clearing House Court Decisions Requi- 
sition No. 449376. 


*The full text of this opinion is 
printed in the State Tax Reporter, Ala- 
bama, page 1105. ~ 
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CONNECTICUT 


Supreme Court of the United States holds invalid 
Connecticut franchise tax as applied to a qualified 
foreign trucking company for privilege of engaging 
in a business exclusively interstate in character, 


In Spector Motor Service, Inc. v. 
O’Connor, 181 F. 2d 150, (The Corpora- 
tion Journal, May, 1950, page 153), the 
United States Court of Appeals, Second 
Circuit, held that the Connecticut fran- 
chise tax, based on net income appor- 
tioned to the state, was a valid tax as 
applied to a foreign interstate trucking 
corporation qualified to do business in 
the state. 


Upon appeal, the Supreme Court of 
the United States has reversed this 
judgment. In doing so, the court 
stressed the exclusively interstate char- 
acter of the company’s business, finding 
that “there is not only reason but long- 
established precedent for keeping the 
federal privi'ege of carrying on exclu- 
sively interstate commerce free from 
” The highest court thus 
struck down the tax as applied to a 
company engaged exclusively in inter- 
state commerce with respect to the tax- 
ing state. 


state taxation. 


DISTRICT OF COLUMBIA 


The court distinguished between a 
taxpayer carrying on both intrastate 
and interstate commerce and one carry- 
ing on only interstate commerce, ob- 
serving: “Our conclusion is not in con- 
flict with the principle that, where a 
taxpayer is engaged both in intrastate 
and interstate commerce, a_ state 
may tax the privilege of carrying on 
intrastate business and, within reason- 
able limits, may compute the amount 
of the charge by applying the tax rate 
to a fair proportion of the taxpayer’s 
business done within the state, includ- 
ing both interstate and intrastate.” 


Spector Motor Service, Inc. v. O’Con- 
nor,* 71 S. Ct. 508. Cyril Coleman of 
Hartford, for petitioner. Louis Wein- 
stein of New Haven, for respondents. 
CCH Requisition No. 450368. 


*The full text of this opinion is 
printed in the State Tax Reporter, Con- 
necticut, page 289-50. 


Foreign corporation, although it had local customers, 
ruled not doing business so as to have taxable in- 
come, where activities of local office were restricted 
to attendance to administrative matters, such as han- 
dling legal details and obtaining information. 


Petitioner company, which had no ware- 
house in the District but had an office 
and staff which were not employed in 
furthering sales, sought to recover pay- 
ments of the franchise tax, based on 
income as apportioned and assessed by 
the District. Sales to District custom- 


ers were effected by persons operating 
out of the company’s Phi'adelphia and 
3altimore offices. The District of .Co- 
lumbia office was used by. the corpora- 
tion’s administrative division in the 
handling of legal matters and matters 
relating to its activities other than man- 
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ufacturing and sales, furnishing the 
Ohio home office with information con- 
cerning federal legislation and regula- 
tions affecting its business. 


The Board of Tax Appeals for the 
District of Columbia concluded that the 
petitioner corporation was entitled to 
the refunds claimed by it, regarding the 
company as not liable to the tax, as it 
“did not have an office or other place of 


GEORGIA 


business in the District within the 
meaning of the statute.” 


Owens-Illinois Glass Company v. Dis- 
trict of Columbia,* Board of Tax Appeals 
for the District of Columbia, January 12, 
1951. 


*The full text of this opinion is 
printed in the District of Columbia Tax 
Reporter, page 1692. 


The Supreme Court of the United States denies cer- 
tiorari in the Dan River Mills case, involving the tax- 
ation of income received from interstate commerce. 


In Redwine v. Dan River Mills, Inc., the 
Supreme Court of Georgia on October 
9, 1950, (The Corporation Journal, De- 
cember, 1950, page 233), held that a 
foreign corporation soliciting orders 
through an office in the state, followed 
by shipments of goods from another 
state direct to local customers, was not 
subject to the Georgia income tax law, 
as it stood prior to a 1950 amendment 


NEW YORK 


permitting the imposition of the tax 
with respect to transactions connected 
with interstate or foreign commerce. 

On March 26, 1951, the Supreme 
Court of the United States refused to 
review this judgment, by denying a 
petition for a writ of certiorari. 

Redwine v. Dan River Mills, Inc., Su- 
preme Court of the United States, March 
26, 1951; Docket No. 582. 


Real estate company, expanding its activities to in- 

clude real estate operations in a state other than New 

York, ruled subject to reclassification as a business 
corporation for franchise tax purposes. 


Petitioner New York corporation, prior 
to its reclassification as a business cor- 
poration for franchise tax purposes un- 
der Article 9A of the Tax Law, had 
been classified as a real estate corpora- 
tion by reason of the fact that its activi- 
ties had been confined to ownership 
and operation of an apartment house 
in New York City. In October, 1943, 
petitioner acquired two commercial hotels 
in Ohio which it operated in addition to 
the apartment house in New York. This 
additional activity led to its reclassifica- 
tion. 


The New York Supreme Court, Ap- 
pellate Division, Third Judicial Depart- 


ment, unanimously confirmed the re- 
classification by the Commission, the 
court observing: “There is no statutory 
authority for the assessment of fran- 
chise tax upon the basis of the type of 
business conducted in this state only. 
The statute treats a corporation as a 
single entity (Sections 209 and 214 of 
the Tax Law). Article 9-A by its terms 
applies to every domestic corporation 
and every foreign corporation except 
those that are exempt. The record 
clearly shows that petitioner is no 
longer wholly engaged in the business 
of real estate in the State of New York 
and has not been since October 1, 1943, 
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and consequently is no longer taxable 
under Section 182 of the Tax Law.” 


P. Brown, Solicitor General, of Albany, 
Ruth Kessler Toch, Asst. Atty. Gen- 


eral, of counsel), for respondents. Com- 
merce Clearing House Court Decisions 
Requisition No. 446794. 


Central Park Plasa Corp. v. Bates et 
al.,* 102 N. Y. S. 2d 77. Rabkin & John- 
son (Jacob Rabkin, Mark H. Johnson and 
Alvin D. Lurie, of counsel), of New 
York City, for petitioner. Nathaniel L. 
Goldstein, Attorney General, Wendell 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
York, page 12,282. 


tate legislation 


Arkansas — Act 73 permits suits in the state courts for the collection of 
taxes by other states, under circumstances where like collection is extended to 
Arkansas. 

The Arkansas Tax Conimission has been abolished and all of its functions, 


powers and duties have been transferred to the Arkansas Public Service Com- 
mission by Act 155. 


More than 100 state “nuisance” taxes on merchants, professionals 
and businesses have been repealed by Act 143, effective June 30, 1951. 

The chain store tax has been repealed in its entirety by Act 143, effective 
June 30, 1951. 

Act 143 contains provision that the license or occupation tax on domestic and 
“domesticated” foreign corporations is to be based on net worth including issued 
capital stock, paid-in and earned surplus. Formerly, the tax was based on issued 
capital stock. 


Maryland — Chapter 135, effective June 1, 1951, reenacting Article 23 of 
the Annotated Code, defines certain activities of foreign corporations as not 
constituting doing intrastate business, including the maintaining or defending of 
litigation, ho'ding directors’ or stockholders’ meetings, maintaining bank accounts, 
conducting stock transfer and registration activities, transacting business exclu- 
sively in interstate commerce and conducting isolated transactions. Provisions 
requiring the registration of foreign corporations engaged in interstate or foreign 
commerce have been reenacted. A statutory method for withdrawal has also been 
provided. 


New York — Chapter 55 of 1951 restores February 15 as the due date for 
the filing of returns of information at the source relating to residents of New 
York. Laws of 1950, Chapter 263 had effected a change to March 1 in 1951 in 
this due date. 

Chapter 25 provides that corporations subject to tax under Articles 9 or 9A 
of the Tax Law which dissolve prior to the commencement of any tax year are 
not to be liable for any tax for the following year, except where euch corporations 
continue to conduct business. 
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. “appealed to the 
- §upreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


CONNECTICUT. Docket No. 132. Spector Motor Service, Inc. v. O’Con- 
nor, 181 F. 2d 150. (The Corporation Journal, May, 1950, page 153.) State franchise 
tax liability—qualified interstate trucking corporation—interstate commerce. 
Petition for writ of certiorari filed, June 15, 1950. Certiorari granted, October 9, 
1950. (71 S. Ct. 49.) Argued, November 29 and 30, 1950. Dennis P. O’Connor 
substituted as defendant, November 30, 1950. January 2, 1951: “This case is 
ordered restored to the docket for reargument.” Reargued, January 10, 1951. 
Reversed, March 26, 1951. (71 S. Ct. 508.) (See pages 323 and 333.) 


GEORGIA. Docket No. 4. Georgia Railroad & Banking Company v. 
Redwine, United States District Court, Northern District of Georgia, July 29, 
1949. (The Corporation Journal, February, 1950, page 92.) Property tax 
exemption—suit against state in Federal Court. Appeal filed, November 12, 1949, 
Jurisdiction noted, December 5, 1949. February 20, 1950: “Per curiam: Inasmuch 
as the Attorney General of Georgia stated at the bar of this Court that plain, 
speedy and efficient State remedies were available to appellant, the cause is 
ordered continued for such period as will enable appellant with all convenient 
speed to assert such remedies.” (70 S. Ct. 472.) 


GEORGIA. Docket No. 582. Redwine v. Dan River Mills, Inc., Georgia Su- 
preme Court, October 9, 1950, rehearing denied, November 14, 1950. (The Cor- 
poration Journal, December, 1950, page 233.) State income taxation—receipts 
from interstate commerce. Petition for writ of certiorari filed, February 27, 1951. 
Certiorari denied, March 26, 1951. (See page 334.) 


NEW JERSEY. Docket No. 384. State of New Jersey v. Standard Oil Co., 
74 A. 2d 565. (The Corporation Journal, October, 1950, page 186.) Personal 
property—corporations—escheat. Appeal filed, October 25, 1950. Probable juris- 
diction noted, December 4, 1950. (71 St. Ct. 239.) Argued, March 5, 1951. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1950-1951. 





Arizona — Where an income tax has not been filed for a year in which a 
return was due, the statute of limitations does not run, and the state may make 
an estimate of the taxab!e income and make an assessment in an amount not less 
than $100. at any time that the income is discovered. (Opinion of the Attorney 
General to the State Tax Commission, State Tax Reporter, Arizona, J 14-001.) 


California — The City Attorney of Los Angeles has ruled that in order for 
receipts from out-of-state sales to be excluded from the measure of the business 
license tax, title must pass outside the city, mere shipment by the seller of the 


goods to the purchaser outside the city not being enough (State Tax Reporter, 
California, J 200-122.) ; 


Indiana — A foreign corporation for profit may not have its name removed 
from the records of the Secretary of State merely by filing a certified copy of the 
articles of dissolution executed in the state of domicile of the corporation. Section 
65, Chapter 215, Acts 1929, provides that a foreign corporation must file a de- 
tailed statement of withdrawal, accompanied by any certificate of admission and 
amended certificates of admission issued to the corporation, in order to do so. 
(Opinion of the Attorney General to the Secretary of State.) 


A fee of $5. may be collected by the Secretary of State for the filing of a 
copy of an “Assumed Business Name” certificate stating the full names and resi- 
dences of persons engaged in business in the state under any name, designation 
or title other than their real names. (Opinion of the Attorney General to the 
Secretary of State, State Tax Reporter, Indiana, { .045.) 


Kentucky — A foreign corporation would not be considered as doing busi- 
ness while performing work in Kentucky for the federal government on land 
owned by the federal government. (Opinion of the Attorney General, State Tax 
Reporter, Kentucky, { .012.) 


The Kentucky courts will accept jurisdiction of actions enforcing tax claims 
of territorial possessions of the United States. Hawaii has provided for reciprocal 
tax enforcement. Such actions which are not otherwise barred can be enforced 
regardless of whether the liability occurred before or after the effective date of 
the Kentucky statutory provision. (Opinion of the Attorney General, State Tax 
Reporter, Kentucky, J 13-002.) 


Missouri —A service of criminal process against a foreign corporation must 
be made on the registered agent of the corporation, or, if no such agent can be 
found, on the Secretary of State and it may not be served on any other officer 
or-employee of the corporation. (Opinion of the Attorney General to the Prose- 
cuting Attorney of Shelby County, State Tax Reporter, Missouri, { .011.) 
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Montana — A foreign corporation which has not filed a copy of its charter 
with the Secretary of State cannot be served with process by a service of process 
upon the Secretary of State, and that, under such circumstances, there is no 
implied consent that the Secretary of State be the agent of the corporation for 
service of process upon the corporation. (Opinion of the Attorney General, State 
Tax Reporter, Montana, { .012.) 


Nevada — The fee to be charged for the filing of the corporate papers of 
an alien corporation seeking to qualify to do business in Nevada should be com- 
puted upon the rate of exchange between the foreign money and the American 
dollar in effect at the time of filing, rather than upon the rate of exchange as of 
the date of the original articles or the last amendment. 


A contractor who bids on the construction of a state highway, to be built 
on land belonging to the United States Government, which is within a recreational 
area set apart by the Federal Government, is not required to obtain a state con- 
tractor’s license, although the cost of construction is to be borne by state funds. 
(Opinion of the Attorney General, State Tax Reporter, Nevada, 30-658.) 


New York — A foreign corporation organized prior to April 15, 1935, whose 
name at that time did not include the now prohibited words “engineer” or “engi- 
neering,” etc., may not be authorized to do business in New York following its 
change of name to include such terms. Education Law section 7209(3) applies 
only to a foreign corporation whose name, prior to that date, included and still 


includes the words prohibited since that date. (Opinion of the Attorney General.) 


A corporation’s right to the benefit of tax deductions upon the filing of a 
certificate changing its capital (Tax Law, sec. 180-1) is not affected by the earlier 
filing of a certificate of reduction of capital pursuant to Stock Corporation Law, 
section 28. The latter certificate is not tantamount to a certificate of amendment 
auhorized to be filed under Section 36 of that law, the filing of which within five 
years from the time of change of capital would affect such tax deductions. 
(Opinion of the Attorney General.) 


Washington — Goods consigned by out-of-state manufacturers to Seattle 
commission merchants or brokers are transactions in interstate commerce, where 
sales are made for the benefit of the consignor, and the consignor is not, under 
such circumstances, doing business in Seattle so as to be subject to the city occu- 
pation tax. (Opinion of Seattle Corporation Counsel to the City Comptroller, 
State Tax Reporter, Washington, {| 69-109.) 


Wyoming — Property actually used in both intrastate and interstate trans- 
portation is, by statute, wholly exempt from the use tax. (Opinion of the Attorney 
General to State Board of Equalization, State Tax Reporter, Wyoming, { 7971.) 


Where personal property has been assessed in one county on February 1 and 
later, during the same month, the property was moved to another county where 
it was again assessed, a compromise between the assessors of the two counties 
would be in order. (Letter, State Board of Equalization, State Tax Reporter, 
Wyoming, § 2060.40.) 
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important matters 
for May and June 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

féequirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding ail state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Arizona — Report to Corporation Commission and Registration fee due during 
June.—Domestic and Foreign Corporations. 


Arkansas — Income Tax Return and Payment due on or before May 15.— 
Domestic and Foreign Corporations. 
Returns of Information at the source due on or before May 15.— 
Domestic and Foreign Corporations. 


Delaware — Annual Franchise Tax due between April 1 and July 1—Domestic 
Corporations. 


Dominion of Canada — Annual Summary due on or before June 1—Domin- 
ion Companies. 


Florida — Annual Report and Fee due on or before July 1—Domestic and 
Foreign Corporations. 


Illinois — Annual Franchise Tax due on or before July 1, but may be paid up 
to July 31 without penalty—Domestic and Foreign Corporations. 


lowa — Report of Transfers of Stock due on or before July 1—Domestie Cor- 
porations. 


Kentucky — Statement of Existence due in June—Foreign Corporations. 
Annual Verification Report as to Process Agent due in June.-—Domes- 
tic and Foreign Corporations. 


Louisiana — Income Tax Return due on or before May 15.—Domestic and 
Foreign Corporations. 


Maine — Annual Franchise Tax Return due on or before June 1.—Domestic 
Corporations. 


Michigan — Report of Unclaimed or Abandoned Property due on or before 
June 30.—Domestic and Foreign Corporations. 


Montana — Annual Statement due within two months from April 1.—Foreign 
Corporations. 
Annual License Tax based on net income due on or before June 15.— 
Domestic and Foreign Corporations. 
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Nebraska — Annual Report and Franchise (Occupation) Tax due on or before 
July 1—Domestic Corporations, 


Nevada — Annual List of Officers and Designation and Acceptance of Resident 
Agent due on or before July 1—Domestic and Foreign Corporations. 


New York — Annual Franchise (Income) Tax Return (Form 3-CT—Article 9A, 
Tax Law) and payment of one-half of tax due on or before May 15.— 
Domestic and Foreign Business Corporations, Holding Companies and 
Investment Trusts. 


Oregon—Annual Report due during June-—Domestic and Foreign Corporations. 


South Dakota — Annual Report due between May 1 and June 1.—Domestic 
Corporations. 


Tennessee — Annual Privilege (Franchise) Tax Return and Payment, Annual 
Report and Tax and Excise Tax Report and Tax due on or before July 1.— 
Domestic and Foreign Corporations. 


Report of Dividends paid to residents due on or before July 1.— 
Domestic and Foreign Corporations. 


United States — Second Installment of Income Tax due June 15.—Domestic 
Corporations and Foreign Corporations having an office or place of busi- 
ness in the United States. 


Vermont —Income (Franchise) Tax Return due on or before May 15.— 
Domestic and Foreign Corporations. 


Virginia — Income Tax due June 1—Domestic and Foreign Corporations. 


Washington — License Fee due on or before July 1—Domestic and Foreign 
Corporations. 


West Virginia — License Tax Statement due on or before July 1—Domestic 
Corporations. 


Annual License Tax due on or before July 1—Domestic and Foreign 
Corporations. 


Fee to State Auditor as Attorney in Fact due on or before July 1.— 
Foreign Corporations and those Domestic Corporations whose principal 
place of business or chief works are located in other states. 


Wyoming — Annual Statement and License Tax due on or before July 1— 
Domestic and Foreign Corporations. 
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mentary literature 


In connection with its various activities The Corporation Trust Company 

bublishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


What Constitutes Doing Business. (April 1951 Edition). A 192-page book 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing busness.” 


Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


Corporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce— 


developments corporation officers and attorneys will want to watch 
carefully. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


Delaware Corporations (1949 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


What Does a Transfer Agent Do? This illustrated pamphlet gives the high spots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


When a Corporation Is P. W.O. L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 
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